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Dear Madam, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 of 1956 (“the Act”): S DU PLESSIS (“complainant”) v ABSA PENSION FUND 

(“first respondent”) AND ABSA CONSULTANTS AND ACTUARIES (PTY) 

LIMITED (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns payment of pension interest to the 

complainant. 

 

1.2 The complaint was received by this Tribunal on 8 August 2016. A letter 

acknowledging receipt of the complaint was sent to the complainant on 

15 August 2016. On the same date, a copy of the complaint was 

dispatched to the respondents requesting them to file their responses 

by 15 September 2016. A response was received from the second 

respondent on behalf of the first respondent on 30 September 2016. 

No further submissions were received from the parties.  
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1.3 After considering the written submissions, it is considered unnecessary 

to hold a hearing in this matter. As the background facts are known to 

the parties, only those facts that are pertinent to the issues raised 

herein will be repeated. The determination and reasons therefor appear 

below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the former spouse of Mr DS Du Plessis               

(“Mr Du Plessis”) who was a member of the first respondent. The 

marriage between the complainant and Mr Du Plessis was dissolved in 

terms of the divorce order that was issued on 8 August 2007 by the 

Cape of Good Hope Provincial Division of the High Court (now the 

Western Cape High Court) under case number Case: 3873/2003. 

 

2.2 The relevant provisions of the divorce order for purposes of this 

determination reads as follows: 

  

          An order with regard to Plaintiff’s ABSA Pension Fund that: 

 

   “4.1 Defendant is entitled to half of Plaintiff’s pension interest as at date of 

divorce; 

 

     4.2 Defendant be paid her share of the pension interest when Plaintiff 

receives or is entitled to receive the pension benefits whichever 

occurs soonest; 

 

     4.3 Fifty percent of any taxes payable by Plaintiff in respect of the said 

pension benefits shall be deducted from the amount to be paid to 

Defendant prior to the payment of any amounts to her. 

     4.4 This order be noted in the records of Defendant’s pension fund.”  

  

2.3 On 19 March 2016, the complainant requested the first respondent to 

pay her pension interest as stipulated in the divorce order. The first 

respondent refused to accede to the complainant’s request on the 

grounds that it holds no pension interest in respect of Mr Du Plessis as 
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he transferred his fund value to a preservation fund on 23 November 

2007. The refusal of the first respondent to pay the complainant the 

pension interest is the subject matter of this complaint. 

 

[3] COMPLAINT 

 

3.1 The complainant stated that she became aware of her entitlement to 

claim 50% of Mr Du Plessis’s pension interest last year (2015) when 

she sought help from an attorney regarding a maintenance issue.     

She submitted that until that point she was ignorant of her entitlement 

in this regard. She stated that she was under the impression that she 

had to wait until Mr Du Plessis retires before she could claim her share 

of the pension interest. The complainant stated that Mr Du Plessis did 

not provide her with the amount of the pension interest as at the date of 

divorce and did not inform her of her right to claim same. She indicated 

that she was advised by her attorneys to state the first respondent on 

the order as he could be a member of other pension funds. 

 

3.2 The complainant states that if she had received her portion of the 

interest in 2007, she would have been able to invest it so that it earns 

interest. Thus, she submitted that she was financially prejudiced as any 

payment that she would receive will consist of pension interest as in 

2007.  

 

3.3 She requests this Tribunal to assist her to obtain the payment of her 

share of pension interest plus interest. 

 

 

 

[4] RESPONSE 

 

 First and second respondents 
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4.1 The second respondent filed a response in its capacity as the first 

respondent’s administrator. It confirmed that the complainant and      

Mr Du Plessis divorced on 8 August 2007. However, it asserted that 

the first respondent and itself were not informed of the divorce order at 

the time of the withdrawal of Mr Du Plessis from the fund. It indicated 

that it received completed withdrawal forms from Mr Du Plessis on      

11 September 2007 in which he requested a transfer of his withdrawal 

benefit to a preservation fund. The withdrawal form included the Galaxy 

Preservation Fund investment application form which was dated        

18 September 2007. Mr Du Plessis indicated on the investment 

application form that he was married. It stated that his full benefit in the 

amount of R1 028 958.26 was transferred to the Galaxy Preservation 

Fund on 23 November 2007 as per his instructions. 

 

4.2 The second respondent stated that on 19 March 2016, the complainant 

contacted the first respondent requesting the payment of her share of 

the value of Mr Du Plessis’s funds in the first respondent as at the date 

of divorce. On 29 March 2016, the complainant enquired about the 

process to follow in order to claim 50% of Mr Du Plessis pension 

interest in the fund. It indicated that it advised her that it had transferred 

Mr Du Plessis’s fund value to the Galaxy Preservation Fund and that 

there is no benefit due to him in the fund.  

 

4.3 The second respondent submitted that the complainant’s claim is time-

barred in terms of section 30I of the Act as it was lodged long after the 

expiry of a period of three years from the date of the cause of action. 

Thus, it contended that this Tribunal has no jurisdiction to adjudicate 

the matter.  

 

4.4 It concluded that Mr Du Plessis failed to inform the first respondent that 

he was divorced and as a result, his benefit was transferred to a 

preservation fund without knowledge of the divorce. It indicated that it 

is the responsibility of Mr Du Plessis to comply with the divorce order in 

relation to the complainant’s claim for 50% of his pension interest.   
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[5] DETERMINATION AND REASONS THEREFOR  

 

 Time-barring 

 

5.1 The second respondent stated that the complainant’s claim is         

time-barred in terms of section 30I of the Act as it was lodged more 

than three years following the cause of action. This is due to the fact 

that the divorce order was granted on 8 August 2007 and the 

complainant lodged her claim for the pension interest on 19 March 

2016. Section 30I(1) and (2) of the Act states as follows: 

 

“(1)  The Adjudicator shall not investigate a complaint if the act or omission to 

which it relates occurred more than three years before the date on which 

the complaint is received by him or her in writing. 

 

(2)  The provisions of the Prescription Act, 1969 (Act No.68 of 1969), 

relating to a debt apply in respect of the calculation of the three year 

period referred to in subsection (1).”  

 

5.2 Thus, the calculation of the three year time limit in relation to a debt is 

computed in terms of the Prescription Act 68 of 1969 (“the Prescription 

Act”). Section 11(a)(ii) of the Prescription Act states that the period of 

prescription of a judgment debt is 30 years. Therefore, a judgment debt 

in relation to a divorce order cannot be time-barred or prescribed until 

the expiry of a period of 30 years.  

 

5.3 In light of the fact that the complainant’s claim is in terms of a judgment 

(divorce order) and was lodged less than 30 years from the date of the 

divorce order, her claim in respect of the pension interest is not 

prescribed in terms of section 11(a)(ii) of the Prescription Act above. 

The issue of the binding effect of the divorce order or whether the 

complainant is entitled to any pension interest is a separate issue which 

will be canvased below. 

 

The complainant’s entitlement to her portion of pension interest 
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5.4 The second respondent submitted that the first respondent holds no 

pension interest in respect of Mr Du Plessis as he withdrew his benefit 

in the fund and transferred it to a preservation fund.  

 

5.5 As a general rule pension benefits may not be reduced, transferred, 

ceded or pledged save to the extent permitted by the Act, the Income 

Tax Act and the Maintenance Act (see Section 37A of the Act). In the 

context of divorce matters, section 37A(1) of the Act must be read 

together with section 7(7) and (8) of the Divorce Act 70 of 1979 (“the 

Divorce Act”), which allows a court to transfer a portion of the member 

spouse’s pension interest and pay it to the non-member spouse upon 

divorce. 

 

5.6 “Pension interest” is defined in section 1 of the Divorce Act as follows: 

 

“Pension interest”, in relation to a party to a divorce action who- 

 

(a)  is a member of a pension fund (excluding a retirement annuity fund), 

means the benefit to which that party as such a member would have 

been entitled in terms of the rules of that fund if his membership of 

the fund would have been terminated on the date of the divorce on 

account of his registration from his office;  

 

(b)   is a member of a retirement annuity fund which was bona fide 

established for the purpose of providing life annuities  for the 

members of the fund, and which is a pension fund, means the total 

amount of the party’s contributions to the fund up to the date of the 

divorce, together with a total amount of annual simple interest on 

those contributions up to that date, calculated at the same rate as the 

rate prescribed as at the date by the Minister of Justice in terms of 

section 1(2) of the Prescribed Rate of Interest Act, 1975 (Act No.55 of 

1975), for the purpose of the Act.” 

 

5.7 Section 7(7) and (8) of the Divorce Act creates an exception to the 

general statutory prohibition set out in section 37A(1) of the Act. 

Therefore, a divorce court is allowed to transfer a portion of a member 
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spouse’s notional benefit to the non-member spouse as at the date of 

the divorce order. It is clear that in terms of the amended section 

37D(1)(e) of the Act the divorce benefit accrues to the non-member 

spouse on the date of divorce. 

 

5.8 In this matter, it is common cause that the transfer of Mr Du Plessis’s 

withdrawal benefit (R1 028 958.26) to the Galaxy Preservation Fund 

was made on 23 November 2007 before the complainant claimed her 

portion of the pension interest on 19 March 2016. Thus, the first 

respondent holds no pension interest in respect of Mr Du Plessis. The 

submissions indicate that the first respondent was not informed of the 

divorce order when Mr Du Plessis’s benefit was transferred to a 

preservation fund. In terms of section 37D(4)(b) of the Act it is the duty 

of the non-member spouse to submit the divorce order to the fund that 

must pay the interest. It follows that the divorce order against the first 

respondent is not enforceable as there is no pension interest that is 

payable to the complainant.  

 

5.9 Section 37D(4)(6) of the Act as amended specifically include benefits in 

a preservation fund as pension interest. It reads as follows: 

 

“(6)  Despite paragraph (b) of the definition of “pension interest” in section 

1(1) of the Divorce Act, 1979 (Act No. 70 of 1979), the portion of the 

pension interest of a member or a deferred pensioner of a pension 

preservation fund or provident preservation fund, that is assigned to a 

non-member spouse, refers to the equivalent portion of the benefits to 

which that member would have been entitled to in terms of the rules of 

the fund if his or her membership of the fund terminated, or the member 

or the deferred pensioner retired on the date on which the decree was 

granted.”  

5.10 However, the complainant will not be able to claim her share of the 

pension interest in the preservation fund (Galaxy Preservation Fund) 

as the deceased was not a member of the preservation fund at the 

date of divorce, unless the divorce order is amended to refer to the 

preservation fund. Further, the divorce order appears to be invalid and 

unenforceable as it states that 50% of any taxes payable by               
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Mr Du Plessis in respect of the pension interest shall be deducted from 

the amount to be paid to the complainant. It is common cause that the 

Revenue Laws Amendment Act 60 of 2008 shifted the tax liability on 

divorce to the non-member spouse if the divorce amount is payable 

after 1 March 2009. However, prior to this Amendment Act, the 

member spouse was liable to pay tax if the benefit accrued before       

1 March 2009 and the member spouse retains the right to recover the 

amount of tax from the non-member spouse. In this matter the pension 

interest accrued before 1 March 2009 and as such, Mr Du Plessis was 

still liable to pay tax.  

 

5.11 In this regard the complainant should take note of the ruling in the 

matter of Old Mutual Life Assurance Company (SA) Limited and 

Another v Swemmer [2004] 4 BPLR 5581 (SCA) at 5590G-H, where 

the Supreme Court of Appeal indicated the following in relation to 

divorce orders:  

 

“This case cogently illustrates the importance of deeds of settlement and 

divorce orders relating to pension interests being formulated very carefully 

indeed in order to ensure that they fall within the ambit of subsection 7(7) and 

(8) of the Divorce Act. If this is done, then all that would be required of the 

pension fund in question is to perform administrative functions to give effect to 

the order, without the rights of the fund or the relationship between the fund 

and the member spouse being affected in any way.” 

 

5.12 However, in light of the fact that any divorce settlement agreement 

between the complainant and Mr Du Plessis remains binding between 

them, the complainant can claim her share of the pension interest 

directly from Mr Du Plessis (see Saunders v Eskom Pension and 

Provident Fund [2013] 2 BPLR 257 (PFA) at 260C-D).  

5.13 As regards the complainant’s claim for interest on her share of the 

pension interest, section 37D(4)(c)(ii) of the Act states that a non-

member spouse is entitled to the accrual of fund return from the date of 

the deduction contemplated in paragraph (a)(ii) until payment or 

transfer thereof, but not to any other interest or growth. Thus, the 
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complainant is not entitled to claim interest or growth on her portion of 

the pension interest.  

 

5.14 In light of the submissions, the complainant’s claim for the payment of 

her share of the pension interest in the first respondent falls to be 

dismissed. The failure of the first respondent to pay the complainant 

any pension interest is justifiable and lawful in terms of the Act read 

together with the Divorce Act. 

  

[6] ORDER 

 

 1. In the result, the complaint cannot be upheld and is dismissed.  

 

 

DATED AT PRETORIA ON THIS 27TH DAY OF OCTOBER 2016 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

Section 30M Filing: High Court  

No legal representation  

 

 

 


